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Honorable Joseph I. Liebel:man
Subcamdttee on Regulation
and Government Infoz:mation

Ccmnittee on Governmental Affairs
United States senate
605 Hart senate Office Building
Mashington, D.C. 20510-8250

Dear Olainnan Liebennan:

OFFlCEOF
THE CHAIRMAN

Thank you for your letter regarding the Ccmnission's irrplemantation of the rate
regulation provisions of the cable Television Cansl.l'ler Protection and Catpetition
Act of 1992.

As you know, the Ccmni.ssion adopted rate regulations for cable systems on
April 1, 1993, which, as a first step could rrean consurcer savings of about one
billion dollars. Pennissible rates will be determined by a benchmark fonru1.a
which is designed to awroximate what the rates would be for a similar cable
system subject to effective carpetition. The cable operator must reduce its
rates to that level or by ten percent, whichever is less. (Ten percent is the
average differential in prices between cable systems facing effective
coopetition, as defined in the Act, and those not facing such coopetition.)
M:>reover, we will conduct additional reviews to detenni.ne, first, whether our
benchmark fonru1.a should be further refined and, second, whether any cable
operators with rates significantly above the benclm\ark after the initial ten
percent reduction is made should be required to make even greater price cuts.

In addition, the COnmission has adopted the sane benclm\ark fonru1.a for both basic
and cable progranming service tiers. This will help ensure that both basic cable
seJ:Vice and cable progranming seJ:Vice tiers have carpetitive rates, and should
help to check any excessive market power exercised by cable operators.
FurtheI:toore, this Fall, the Ccmnission will begin investigating the rates of
those systems whose rates remain above the cacpetitive benclm\ark after the
initial rollback, as alleged in local franchising authorities' or subscribers'
cooplaints. SUch an "outlier" system will have to demonstrate that its higher
rates are justified by high costs.

As you know, cable operators have a Constitutional right to justify rates above a
level that would otherwise be confiscatory. However, the Coomission shares your
concerns that the process not penni.t cable operators to institutionalize high
rates based on costs that are not critically examined. we intend very soan to
release a Further Notice of Proposed Rulemaking to obtain additional infonnation
for the developrent of awropriate standards to govern cost-of-service showings.
The record. developed there will enable us to define the particular costs and
level of earnings that will penni.t cable operators to increase their rates above
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caRJed levels. In particular, the Ccmni.ssion must address what costs expended in
building or acquiring a cable system can be recovexed fran subscribers. In
deciding these questions, I assure you that the Ccmni.ssion will continue to keep
your concerns finnly in mind.

As you requested, we have placed a copy of your letter and this response in M4
Docket No. 92-266, rate regulation proceeding. We are also enclosing a copy of
the press release concezning our actions on April 1, 1993, in that proceeding.
Thank you for your interest in this matter.

Sincerely,

~;f~
(J James H. Quello··.i

Olainnan

Enclosures

LWa1ke:syj:prd:MMB
Typed:4/7/93
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March 19, 1993

.
The Honorable James ~el1o

Acting Chairman i
Federal Communications Commission
1919 X Street, NW I

Wa8hinqton, D.C. 20554

Dear Chairman Quello~

I am writing yo~ with respect to the Commis.ion's upcominq
regulations implementing the consumer rate protection provisions
of ~he Cable Televis~on Consumer Protection and Competition Act of
1992. I was cheered'by recent press reports that the Commis_ion
i. looking to rate. 'actually charged in syatems where effective
competition exi.t. as a means of setting a benchmark rate.

Wh8n I first revi8ved the Commission's Notice of Propoaed
Rulemaking of JanuarY 4, 1993, 58 Fed. aeq. 48, I was concerned
that some of the proposed approaches to both basic tier and cable
prcljlrA1Dllling service tier regula~lonwould ev1scera1:e the Act. With
respect to basic tier service, Congress was exceedingly clear: the
overriding goal of ba.ic tier rate reoulation is to protect ensure
that consumers in iystems that are not subject 1:0 effective
competition do not P.y rates that exceed those charged in systems
subject to effeetive competition. Section 623 (b) (1) . Any
benchmark that is ~ot tied to rate. in systems subject to
competition, such a. the proposal to define rea.onable rates based
on average CAble rat~s, would directly violate Congr••• · express
intent. ~hus, I believe a benchmark for the basic tier based on
competitive rates would be consistent with congressional intent.

It was not clear from the New JOrk Time' article of Karch 15,
1993, whether the Commission is headed in a similar direction with
respect to consumer rate protections for cable programming
,ervices. I strongly urge the CO_isBion similarly to set
benohmarks for cable 'programming .ervicee thAt Are bAsed on rAtes
charged in systems in which effective competition exists.

Aa you are well aware, cable programming services are really
the core services for which consumers purchase cable. These tiers
include such popular offerings a. CNN, KTV, ESPN, and Nickelodeon,
and are most often marketed under the name "enhanced bas1c".
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Congress made a :deliberate choice to include cable programming
services within the ambit of regulation by rejecting the Packwood
Amendment in the Senate and the Lent Amendment in the Houle. In
my statement during Senate debate on the Packwood AIIlendment, a copy
of which i. attached, I detailed the reaeone why effective consumer
protection required coverage of rates for cable programming
services. Without such coverage, as the FTC staff observed in
comments to the FCC, coble' S "lIlarkel:. pover will be largely
unchecked. " Cable •s· market power would allo be unchecked, and the
benefits to consumerS of coverage of cable proqrammino services
lost, if scrutiny of rates for cable programming services is too
lenient.

Congress has ~lso indicated, through its actions, that
scrutiny of the so-called enhanced basic tiers is to be more than
perfunctory or focueed on a few "bad actors." In 1990, when t.he
Senate Commerce Committee first reported 5.1880, the predecessor
to the Cable Televi~ion Consumer Protection and Competition Act,
it allowed the FCC ~o limit ra~es for cable programming services
only if the FCC foun~ those rates to be "significantly excessive."
I strongly objected 'to the ~significantly excessive" standard at
that time, pointing out that it was like telling a thief that he
could commit larceny, but not grand larceny. As a result of
efforts by me and others with similar concern., when the Commerce
Committee drafted its substitute for S.1880, the "significantly
excessive" standard was changed to allow the FCC to set aside any
"unreasonable- rates for cable programm1ng services. This
unreasonableness standard was then carried over into the provisions
of 5.12, which became law.

i

For these reasons, I view to be inconsistent with
conqressional intent the proposal in the NPRM to have the FCC deem
95-98' of rates charged by cable operators for cable programming
services to be reasonable. Had Conqress intended only to protect
consumers against the top 2-5' of rates for cAble programming
services, it woulClhave adopted the "significantly excessive"
language proposed in 1990.

I was also extr.emely troubled by the suggestion in the NPRM
that "there may be a tradeoff between the severity of the
restrictions that may be placed on basic tier rates and rates for
other cable programming services." There is no support in the
statute for the exiotencCil of 8uch a tradeoff. The goal of the
consumer rate protection provisions of the Cable Television
Consumer Protection and Competition Act of 1992 was to protect
conaumere from undue exercise of marke~ power across the entire
range of monopoly services, including cable programming services.
There was certainly no intent to constrain the monopoly pricing
for basic services, which most consumers can receive for free with
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an an'tenna,while pe~ittinCJmonopoly pricing for cable proC1ramming
.ervices, which are true monopoly services in InOst areas.

'!Ihe Commissioni in its NPRM, also indicated that it is
conaiderlng permitt.!ng eoat-of-sezvice juatification. for rat.s
that do not meet t1\e FCC I S proposed benchmark. While this is
certainly justified 'in principle, I am concerned that the cost­
of-oervice 8tandard. could be set up in A way that ino\;'itutionalizelJ
high rates without establishing any discipline to force those costs
back toward competitive market levels.

As the Commi•• ion ill well aware, many cable systems have been
"churned", i.e. sold and resold at successively higher prices that
bear no relationship to construction costs. Host recently,
Southwestern Bell entered into an agreement to acquire a cable
system ~n the Wa.hiaqton, D.C., AreA for An estimated. $2800 per
subscriber, double or triple most estimates of construction costs.
In many cases, these inflated acquisition costs include capitalized
anticipated monopoly profitlJ.

If the Commiss!on were to simply allow any cable system to
charge rates reflecting costs plus a reasonable profit, consumers
in churned systems will continue to pay monopoly prices forever.
In other words, past expectation of high, monopoly price. would,
in a perverse way, become a justification for hiC1h, monopoly
prices. This would frustrate the intent of the consumer rate
prot.ct~on provL8ions of the Cable TelevisLon COn»umer Protection
and Competition Act.

For't.una~.ly, t~ere is a well-estaDlished body of ,utility
regulation law addressing this problem, which is usually referred
to as "acquisition exceslI." In many instances, public utility
commissions have developed ways of dealing with acquisition excess
so that it does not become a basis for higher rates for consumers.
I urge the Commission to address this issue forthriqhtly.



r uUj/ Ij UI

i

I
The Honorable James ~ello
Karch 19, 1993

i
Thank you for your consideration of these matters. I would

appreciate it if. a ~copy of this lett r would be placed in the
Commission's public I£ile of the rate alation roceedinq.

i' l• LI B
• Su co~ e, on Regulation

ernment In! rmation
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Ct.lll~fletlU)t in its Pfo8flUnminv 11r.~ iI~lt th3l i~ !1O' the cas.. Wi\l1 cat,1e. the DeDa.rtment CJ£ Judice itself lla~
rmu·k.c:Unr dlofts. i ~tr..rtln( in I~M. C01:lir(~s and the obse"'ed in cClmrnents med wit h I Ill'

I IUn conVinced that retranstnlss;ol1 FCC dec:idl"d to c:lere,ulatc \,lrtu*:1)' all FCC. "able Gen'lct'S ot1l'!re4 outside ()r
CIlnscnl i.e .. procompetilive pfOWs.,l cable SjlSt.ftnS and sen'ice, in the the tnsic tier rna:.' not bf. llubjertl'd 1('
Ula.t. will help to provide Ii measure ell uniled Statt'S, Prior tn t.hAt. '11.'" "ar.l" rat(: rClulatio", C\(l'l if tho:le :ocrv:n:::
halanee t.nat. ia CUrrtntIy lack1na. i ~YliWm In v.·hic-h Statts and localltlf:S a" found to bc tM sC>lc 50Urce of :o.ij.!·

Mr. INOUYE a.ddressed the Chair.: hOod .tAI,led de fRete mtltltlPOb' fran· nificant market pO"'cr l)OlISessc'd LJ~'
The t'RF.8IDENT pro tempore. The c:111$('$ f.O the cable companie~ and then local cable lS~'$tems:' No nonbloadca:H

SenAtor tram ""Willi. ' und."tlandably .et up G B)·Rtf'n'l to "~I:' s<=n'lces can be regulr..t.eQ un'fts-'l t!lI~r
Mr. INO'lJ'YE. I yield 10 mlnutE'!lJ tl> ulate their price LJld QUf41iW, are pa.ckaGed Voo'ith broa.dCa!t chann~ls.

my frier.d !tom Connecticut. i Then Concress came alonll v,'lth tl This lP,'es cablt I'l'\onope;lisu a iinnt
The PRESIDENT pro tem)')Otc. 'l'I1,.. uslU1!ktlon of the St.ate and local a\l- loophtJI". They ca.n avoid rl'1l111:ltinn o!

Senai:or (ro.,-n Conncottc:ut. [M{. l.I~· Lllu!'i~)' Knd ttanne<t tne Btattl$ ano the pric~s chanred Jor their :~O$' lK,n·
BDtMAH] is rtcoan.!%ed tor 10 minutt·lii. : loa.!.! iC\'emrr.ents from re",uh111ne l\n~' ular programming, su('h as C:-JN.

:tb. LIEBERMAN, I thank t~l: robin s-'r\1~t" except thc"lIf: that the .MTV. fUld ESPN. $!mply l.o:r J)ullil;;:
Chair. a.nd I thanlr. Cl)' dlst.lny,\lis11t<1 ('U:;:'omcr cot;!rl KeL with r.n aratenna- thc5\: l'Iervl~'f':I ir. lto 41e):'luMe ticr 'I\'h('rr:-
CO"ea:n1fl from lIaw&U ! ~'!l'~l~ ContrreSS cJL11td basic' ~ab\e ser\,· . 1 1 If' .
M~. ·P;esldent. t rise today In :ltl~i· !('f,-f'.nd it. 1l11\l'f.'~d bllsic cable to be they Ittl1 lice no e e~tl\'e compet;·

port CIt S. 12 lUI reported by the C!Jrl;. :t'gulated. e\'c!'\ th"t lo ....·er tier. on1)' in llon. Then. as the' F'rC staff obli(;r..r;1
m....- C..._ ......•I'tt"·'e•••nd ,- O 1·.l·."·••\\1._ .. 1 ~ -'f' "t' in comments tc. tht: FCC. ··tnt'i;·... ~~ "'...... .. .... ~I w ' ",. t.,e a .....Anr." or r·, f'('\tVQ ':om~,; Ion. ., 1 I
the J\:blltit'lte offered by S<mai.o\.. The Fe'" then hall(-d "\'\'I'\ tl:~l market pc'\\'t'r "':.. )~ 8.rtf •

I;; Vi.'
• • .... C'ht'!('k~."

PACKWOOD lI,J'ld my other colleaJUcs. I mod~'~1 amount of rf~ulal1on b)' de·
Mr. Prt'1lldeflt, we are fuing & lto.rn· ::!arir,g that eHE'Clh'e cornpt:it',\)O ex. Cablf' !s alt,·ad:,· 1:I~.lSY t:xp!r.i~ [n;o l:l!'

lJl,. l"f'C'Fl...''':ll: h(!'I'Eo In the United S!~t(,i, i>!t.~ whf:)'I!·.·.~r the ccm:lumcr CG.,ld tv loot'!hol~:. GAO rqltll'l .. rl th;ll in Ht!\!~
lc;.Clo)· in ·..·hl"h rr.:In)' ordinl\r)' ArTlo:or~. et-i\.. t hrce "\·H.thc'lli~ lclt'!'illlon Ma. th~~ numbt'r '",f c;!.I,l~ lli~'stelrll; of/I'·ri~;.:
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hi& S14lC: of the Union ,AcJdNllS:l, J"n·~~L lIf! ..:1~E'Ctl\'(' {'Cfnpt:lllr..r lo we Iron JQurr.l\l f('jJCll'tC(1 2 ~'c:'ek:l i1~I.'. ·;i~;li·'
Cl:nt .Bush cr.allen,ed tll of US here i~: :~or><l. CE.tlf: .,\.~ Ir':l: tti rhar~,-' a:; ti':l' !;ll"':'('Tib~'se':;!'ltinue to face lii~n.l·
CC'I'f(~e~ to put aside part1sll.~l uiffer, 1~"ur;1'l as It ·.\'II:lt(!d. without thr('t!t or iClI.llt r~te inCTert.,e,~'1 ..hl"h carmet I;:,IW
NI!:t'S and "'ork together for tht' "CJo~ rCiu!::tic:1 or til(> ccmpc:tition of a be Cor.l!o!l~d n:1d/;f MY legal eifell::"
(;1 tlle eOUtitr)·. . I l"A:-k'~lP~r.ce. stU}('C'$ by ~:;c FCC or b)' ftanchb:l:j!

W~!l. Mr. President. now is the tim~ It [:0 ~o sur;:l1'is<: .....l1U hr:;>pt'ncd to $l:JUvJrilies. TllC I'~S~;1t v..a..~ summ<.'d l:P
to 1I1.~!'l••nd t.his bill is the plll.ce, bE: rlt~,'l> tlJI a reSUlt. ,A.l·C'crdir:i to tl~(~ by an F'CC cFicl~.l' "Jr.'! !.:1nl'yinl.: to
(".l1I:;C S. 12 v:UI tll&ve money !t'ir a:-cHI n AO...Ir)~... d..,·(,It"lr.lien b"c·:un•• ffco(! th~ ,..o.n..umC!~ ~:oe~"l;'- ""hM • hco;: ".~ ;,:
,.f\,y consumers. It ~'ill rein l:l wlU !:\'(! M the start CJf ;&87, tht> price ct t~ll't rE-f:\:!llttd,· - ...
~).\! t~.s. News and World Repo"t,s ~~lst thl: t'I1C~~ min~:tlai r.a;~ie J='l\rk~it!f: It\·",jl· 'rh~ liub;,~ihtt I') S, 12 would uIII;.
ll;ill we~k r.:13 a. hidden mcn~t'l;llY. a~lt' jumped 56 perrem, Sllbtractlrl1: pcrr>~1 IIhle It:i! '.:rror i,n curr~l1t l:~\'.
Olllt ui\'e$ .4merica.n conc\Wtr:; ~ o:.:t ir,t1l:\tfofl, lhllt ill 1& tt'l!.1 pritt' In· ami lCiH' Ill:': 1.:.:'1 J'l'ult'cLitm 1.0 co~sum'
)l1<mthly uppinu. Only S. 12--l.nti nol cre:..-e of 112 p('r~nL. The price of thl:' ers. Ur.de:· thfl SLib$tilut(:. only the tiu
IiJW ""'eaker ..!terna.ttve--oftfltli ;'\)11 nl04t p(Ip\llar packar,e oJ s<'t\·\(.-c.s, that C'Ol",taizu 1<X'i11 broadt:l\3t (,},,:t~.
protf'!ction for those who ha\f: r:a4 ~·hal. clh'\Il,une:-s rUll)' Imo\\' as ('..b;4;'. n~ls-th:i.t is the loca.l broadt:a,sls ar.d
11t<:lr pOt:k.eL¥ plck.ed Dy annUll (;8~h! J\ltn~d .. who~pit\l61 pl'!r<.'fnt. In faet n<-t\J,ClTIo.s thAt the ronsu..'ntor car: 1:"\
..,lot increUei U~at are 2 or 3 t1m&ll t.h~ it ltd t.he Dtpart.me-nt (If Justle~ to with a.'1 antenna rrt:e oJ chJl.rfl(;-C·
r.a.te of intl&Uon. This blll alao takc~ C(nl~llIde in one stUd)' that at Ie-ast 40 f'P.\.N. and IClC~1 public A('C(l!S0'5. CC'i.:ld
steps to brine r.eeded competitl~n tri \0 50 Pfll't'lf:r:t Ilf n,p". rat#! iHcr4f~C!f lte !'e.~lfo.tr:d,
tile a.ble 1r!dU5t.ry. I v:p,r~ attribuu.bl~ to cr.blc·s n10nopoly It currer,t. t:cpcrlence i.!i I; ,uiuf'. i.i,i:.

We IlH should arree that. It 1(lca! ;on·r. That. i~ our Df,p:mrntont of Jus· is a tier that, by l1.$tlf, is substa:'llial1~'
('fable wa.s not a monPOly. If thc:rq I.lc.,. less than 10 p.r~nt of \':hat cable con·
r":ILlI, v,,'" c~mpetJtJon 1:<etw.t'n 2 o~ A kc:~ c:c~ponent 01 cabie'lI muiltJII(!' $umers WlltU.. That 15 ",hat tne markN·
n!CJte cable·like services in mo.,t area., I)' po.....er III the fa.ct Lhat it is the only place sho,""s. And cable cOl1:lpanles. I!
of the CiounttY. we who advocat.e S. 1~ liia."e In too'An to ler. the nonbroadcnst the substitute .'ere adopted. would be
would not be here today, Comp.:tp prolJ'a.,"nrn:t.a tha.t has proliferated In free to ch'r,e whate\'er the~' ....·a.nt for'
lion-not Qo\'emment reculaUon l&:I1C\ tIle lut dlt.;r.d~. Aner :lll. if all )'OU .11 olh~r l\ervlce& inc1udinl th~ upper
nOL monopoly control .. ft ex1...Uj ~'lIont t.o watch on }'our t\?lcvisjon is the tiers, u'hlch are really WlUll most.
loday-is t.he bp.:*t relUlat-or Of th~ n~t~'orlca and PBS and. few UHF in· peoS)lt- think or .. cable. WiLh seT\'ict's
maJ'ke~p!ac:f'. Real competition "'ill dependentA. In most areas all yOll hll.\'l' ,,"C'h ~ CN'N. :r::.~·rpN'. N'IV. lind th~
IOWl'r pncel ILlld promote a hieh ltfvel to do Is attach )'our antf>I1nl'. becau$C,' like,
(If cunomt.r service, and ensure tha~ )'OU let those free oft the all. 1'lert i$ It does not tll.ke a rocket ."oC1~Mi~1 (.r
ccnr.umel'l have a wide ranee of '1~eci no IIted :.0 P8)' a clble company UO a lL hiah level et'CJr,omist. to ;i(,(! ""hat is
alternatives -.vaiIable to them. mnnth JlUo't •.0 ,.t lhMO. soin, to h6Ppen If thi:i propO$Cc! buh·

But untort.unatel)'. t.odaY the V&,I;~ But It YOll "'Int to watch liPOrts on stltute becomt1l law. While re,ulalors
n"_ll.Jorlt.y ot Americans have no choice! ~PN. music: \'ideos on MT\l': chil· are 1~1nC to hold down the ra.te JilT
at all b(,(ween cable providen. Almust! drp,n'l proerarnmlnll' on Nlck.elodeon, the bal.lc tltr, the tate for ~he servkcs
,.\,,.ry..".Nl. the 10C!al ~l. aornl\M)' t:J n~ ...·, on CNN. or CunKreu un C- people re-allY want on C'&t:llff-lier\,kt·,.
t.h~ only provider of cable·type serv~ SPAN, you hare to buy cable-and you like CNN. ESPN, MTV-are going to
ices. There ts no COMPetition: no COnl~ have onl, one plaee to ,et It. 'J"he Jact continue to rise t..nd there will '(;\;
petl\.ion to cheek th~ behavior of ct.13Ie: n·.at cable fa the Bole K1urce for this nobody to SLOP t'lat rise.
tQonopoJJ.t.a; no competition "0 k~~ prurz-ammlnlln most cotnmlmtttes 1$ a GAO 1$ 10ln' t.o come back to liS.
prices dawn. and to keep services llP. . key to Ita "tlilILY LO continue to extract ~·toar alter year. to tell us that the

Mr. Ptaident. under our system or: hS8her and hlrher priCfli trom con, price of enhanced bllSle continuf"s to
G(l\'ermnent... State and 10c:l.1 rovem~ Burners.. ri$(l ma.n)' times beyond InCla.! ion. ('on.



O~-1~-93 lO:53AM FROM SENATOK LiEhtKMAh u~ fUUr/UUI

~ 730 CONGRESSIONAL RECORD - SENATE -January JJ. 19.').}
sumers' ,,·a.llet.S will continue to be Mr. President. I :>.m J',ot aa&lNot ll.n)' oth,:t' ".i(j~o ~ru"r&n1mer 01' \'\\~~o
sn.bbcd-.nd ....': In con.ress-unfar- c&.ble. I am for if.. I do not wa.nt to be proaramminl dbtrib1,ltor unIt'S.', surl\
tun&lely. If we ..dopt this substitute.- unfair to cable. I just do not want rCg'.lIAlion Is clearly necessary to pro
will l.IaJn have sanctioned this flnln- cable t.o be unfair to the Amerlctn teet tile oubllc interel't.
cial mugglnc. .' OOnolun\er. And only S. 12. ana not. the The provisions of our amendmi'n!

S. 12. on t.he other ha.nd, prolnisf.s sUbsUtute. puts sliJ\i!lcant cheet.s on hlwe oeen cl\refuUy drall:n to trJ to
real reform. Under S. 12-and not tne cable's monopoly pO\\'tr while stiU pro- ensUre p(oDle's eoneerns 3.re addn'ssed
substitute-the FCC will hat'e the au- motinll eompetition. That is \\'hy I ~hile &\'oidinc Iltillin, the ~'1lbie (MH.;­
lhol'(tll to prot.eot conaumen .., ...lUI>\. :suppQrl. it, &."ld opp~e th~ substit.ute try '4'ith unnt:<:esaa.ry reltulat1on. T!\!'
unreaaonl.ble. monopoly cable rati'S a.nd 'IJ,'hy 1 cOlliratulate the senator amendment a1ao tries to Infuse compe­
for bothbro:\dca.st charmcls and thq from HawaH. the Sf::laLor from Mis- tition int~ the' "Ideo marketPlace. J:~or
nonbroadcast. enha.nced ba..;lc pac~· souri. and the others who b:-ourt.t ex~mpIC. in ol'd~r to enhance c('>:np('[\'
aCl!'lI-»uch lUI tiers or CNN, MTV. and lortn thta O:1t.'lta.ndinl( p.l~e ot con- tlon......~ propose:
ESPN-thal consumers ":ant to buy. S. sumur pt'ote~til)nleiilSlatlon. First. fo eliminate certaln FCC

1 .t f


